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Wake up to auto-enrolment
Automatic enrolment of employees into pension schemes has
passed the two year mark. The time to ignore it is over…
About 4.7 million people have been automatically enrolled into a workplace pension since the system
started in October 2012, according to The Pensions Regulator (TPR). However, a closer look at the
numbers shows that by the end of September, fewer than 34,000 employers had completed their
automatic enrolment declaration of compliance.
The Government wisely chose to phase in the process of automatic enrolment, starting with the largest
employers. To date, auto-enrolment has generally been undertaken by employers with the resources to
handle the administrative work involved. Even so, there have been glitches: TPR enforcement action meant
one company in the FTSE 250 had to pay over £140,000 in back contributions after missing their staging
date for the introduction of automatic enrolment.
As the third year of automatic enrolment begins, the focus turns now to employers with 60 or fewer
employees. Back in July TPR said that “… there are considerable challenges over the next 12 months and
beyond, particularly as we start to see employers for whom making pension provision for their employees
will be a new and previously untested process”.
If you have felt you could leave automatic enrolment in the “Do Later” tray until now, this is the time to
move it to “Do Something”. One lesson from the first phase of automatic enrolment is that planning is
vital: the staging date is set in stone. TPR recommends that your business’s automatic enrolment timetable
should begin a year before your staging date.
Experience has shown that one of the key administrative factors is likely to be the payroll system. It is
essential to collect the correct employer and employee contributions and pay them when due. Supplying
accurate employee data to your pension provider is also vital and so is meticulous record keeping. A
payroll failure in any of these areas means a possible TPR intervention with financial penalties of £50,000
or more.
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Don’t assume that your existing payroll system will necessarily handle automatic enrolment. One of the
problems faced by the FTSE 250 company mentioned above was that their payroll system suffered from
“design flaws resulting in significant delay in achieving compliance”. To avoid such problems and make
auto-enrolment a smooth process for you and your employees, ask us about your payroll and other system
options now.
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Pensions: how flexible is flexibility?
With great fanfare, the Government is introducing the pension changes that from 6 April 2015 will
give you complete flexibility to access your pension savings after 55.

The reason for this restriction in an otherwise very liberal regime is to stop
people of 55 or more from making £40,000 pension contributions and
then immediately paying themselves the £40,000 from the pension. That
way they would have avoided all national insurance contributions as well
as tax on the £40,000.
Even if you are subject to the money purchase annual allowance, the
normal £40,000 annual allowance will still be available to cover savings
into defined benefit schemes (e.g. those that provide benefits based on
the employee’s final earnings). For example, if you have £7,000 of pension
savings subject to the £10,000 limit, then £33,000 of the normal annual

But you may have already started pension
drawdown. If you are in flexible drawdown,
you will be treated the same as anyone else
from 6 April 2015, subject to the money
purchase annual allowance. But if you
are in capped drawdown, you will retain
the normal annual allowance assuming
your income remains within the capped
drawdown limits. One way of protecting
your normal annual allowance could be to start
capped drawdown now while it is still available,
but to do this you must be 55 before 6 April 2015.
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At present, once you start drawing funds
directly from your pension, you cannot make
any further pension contributions. But from
6 April 2015, you will have a limited ability
to make contributions into a money purchase
pension. The limit will be £10,000 a year (in
addition to any carried forward unused pension
relief from previous years) rather than the full £40,000
that is available to others. And unlike this £40,000 standard
annual allowance, you will not be able to carry forward the special
annual allowance of £10,000; if you don’t use, you will lose.

allowance will be available. If you go over the £10,000
limit, then the excess will be subject to an annual
allowance charge and your normal allowance will
be £30,000.
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The main change is that people will be able to draw as
much or as little as they wish, without having to
buy an annuity. Of course the option of annuity
purchase will still be available and may well be
the answer for many people. Regardless of
what you choose, you will be able to receive
25% of your pension savings as a tax-free
lump sum.

You might be tempted to draw all your funds from the pension
as quickly as you can. Leaving aside the question of your future income
needs, you should always take tax advice before deciding how much to
draw from your pension. Any drawings above the tax-free lump sum will
be subject to income tax. Whatever you leave in the pension plan is free
of tax on any investment income and capital gains and will only become
taxable when you draw it.
And the Chancellor has announced another reason why you should
consider not drawing all of your pension funds. They won’t be subject to
inheritance tax on death, although those who inherit them will have to
pay income tax when they draw them out after 5 April 2016 and 45%
in 2015/16. The detailed rules are complicated, so please contact us for
advice.

LLP employment status options
The tax rules for limited liability partnerships (LLPs) were tightened from 6 April 2014, and since
then it has been much more difficult for fixed salary members to retain their self-employed status.
Making a cash call has proved to be by far
the most popular route to retaining such
status. The basic idea is that a member can
avoid being taxed as an employee if they have
made a sufficient “capital contribution” to the
partnership, so that there is a real risk resting
on the success or failure of the LLP. The amount
required is the equivalent of at least 25% of
the member’s expected “disguised salary” for a
particular tax year.
Capital contribution This is what members
have contributed in accordance with the LLP
agreement, and it must be of a permanent
nature. The contribution cannot include a
current account balance, any amounts that are
not payable until a future date, undrawn profits
(unless converted into capital), amounts held

in a tax reserve, or any other amounts where
there is no intention that the investment will be
of a permanent nature. However, a long-term
loan held on terms comparable to capital will
count, because the only real difference is in the
description used.
Disguised salary This is the element of
the member’s pay that is not profit-related. It
includes fixed sums such as salary, and variable
sums which are not based on the profits of the
LLP as a whole – such as payments based on
personal or team success. Drawings paid on
account of a genuine share of overall profits are
not included provided the drawings are subject
to clawback if the expected profits do not
materialise.

For existing LLP members, the 25% test must
be considered at the start of each tax year and
also if there is any change in circumstances.
New members have a two-month grace period
in which to meet the 25% test; this is so that
they have enough time in which to arrange any
necessary loan finance. Their disguised salary is
scaled up to the whole year for the purposes of
the calculation.
But be warned – even if an LLP has sorted
everything out for the current year, funding
arrangements will still need reviewing in
advance of 5 April 2015 if payments to
members are set to increase. We can offer
advice on this potentially tricky area should you
need it.
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Every employee now has the right to make a request to work flexibly once they have been continuously employed for 26 weeks.
An employee can make one request a year and an employer can only refuse a request on the basis of eight broad grounds. These
include the unacceptable additional cost, being unable to reorganise work, being unable to recruit additional staff, the impact
on quality, the impact on performance, the ability to meet customer demand and insufficient changes to the business.
Be careful not to discriminate, especially when considering multiple requests. Smaller businesses especially may need to explore compromise
solutions.

A tax-efficient exit strategy
A company’s ability to buy back its own shares can be a very useful, if sometimes overlooked,
facility.

■ The person disposing of the shares must
normally have owned them for at least
five years.
■ The shareholder must either sell all of
their shareholding or the shareholding
must be substantially reduced. In this
context, ’substantially’ means their
holding after the purchase is not more
than 75% of what it was before. Any
shares held by associates are included in
the calculations.

■ The shareholder must not be connected
with the company after the buy back.
‘Connected’ here means having a
shareholding of more than 30%,
and again the inclusion of associates
complicates things.
■ The share purchase must be for the
purpose of benefiting the company’s
trade. Despite the other shareholding
conditions, HM Revenue & Customs
(HMRC) may only agree that this
condition has been met if the entire
shareholding is bought back. Common
examples are where shareholders disagree
about the company’s management or
where an unwilling shareholder wishes to
end their association with the company.
HMRC might allow an exception where
the company does not have the resources
for a complete buy back at the time of
purchase. The trade benefit condition will
also not be met if the shareholder remains
as a director or is subsequently appointed
as a consultant.
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Such a strategy means that the remaining
shareholders do not have to find the purchase
funds. The normal tax treatment is that the
shareholder is treated as receiving a distribution
which is subject to income tax. However, where
an unquoted trading company is involved, there
is the possibility of having the share buy-back
instead treated as a capital transaction subject to
capital gains tax (CGT). If the disposal qualifies
for entrepreneurs’ relief, then the tax rate will
be only 10%. Of course the company and the
transaction must meet various conditions, in
particular:

Where the company cannot afford to buy back
shares in a single transaction, a solution might
be a contract with multiple completion dates.
If the deal is properly structured, it should meet
the CGT treatment conditions and the whole
disposal can then qualify for entrepreneurs’
relief. However, the payments for the shares
will then be staggered. In some cases, CGT
treatment is not always beneficial, especially
for small amounts where shareholders are basic
rate taxpayers. However, CGT treatment is
mandatory if the conditions are met, so get in
touch with us if you need advice.

HMRC in hot pursuit of online traders...
A businessman who failed to declare at least £300,000 of profits from trading online received a
two-year prison sentence after HM Revenue & Customs (HMRC) prosecuted him for tax and VAT
evasion and for money laundering.
John Woolfenden sold DVDs, CDs and games in
online marketplaces. Selling online is taxable if
goods have been bought for resale. Nearly
£1.4 million passed through Woolfenden’s online
bank accounts over a six-year period. He had not
included the income in his self-assessments and
failed to respond to HMRC enquiries.
In 2012 HMRC ran a campaign to persuade
online traders to report undeclared profits,
which offered reduced penalties if taxpayers

declared their income and paid the outstanding
tax by a set date. There have been several such
campaigns, after which HMRC investigates those
targeted who have failed to take part.
Usually, civil penalties are charged for failures to
declare income but HMRC has stepped up its
pursuit of tax evaders and last year brought 915
prosecutions resulting in 716 convictions – more
than double the number recorded four years
ago. Voluntarily disclosing undeclared income

avoids prosecution and greatly reduces the
penalty.
HMRC’s current campaigns are directed at
employees who have a second income and
people who let property.
Get in touch with us if you need help with your
income declarations.
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Tightening the net on tax evasion
In a further crackdown on offshore tax evasion, HM Revenue & Customs (HMRC) has been
consulting on a new criminal offence and tougher civil sanctions.
The proposed powers will complement HMRC’s
existing offshore evasion strategy. This provides
incentives for taxpayers to disclose their liabilities
voluntarily, and it is coupled with tough penalties
where taxpayers fail to comply. It is backed up
by a wide and increasing range of international
information exchange agreements between
many of the world’s tax authorities.
The Government has already recovered
£1.5 billion from offshore evaders over the past
two years and it has signed agreements with 44
jurisdictions to automatically share information
on financial accounts. However, there are many
jurisdictions from where HMRC finds it difficult
to obtain information. To compensate, HMRC
wants to increase the costs of being caught.
Tax evaders can already be prosecuted but
HMRC has to prove that the taxpayer intended
to act fraudulently – and that is a high bar. The
proposal is for a strict summary liability offence,

under which the act of evading tax itself is
criminal, regardless of the reasons why the
taxpayer failed to comply.
This offence would be limited to individuals’
conduct in relation to their personal tax affairs
and where it causes ‘significant revenue loss.’
For example the consultation asks whether it
should be restricted to failure to declare income
and gains from savings and investments or cover
the non-declaration of all offshore income and
gains. Another question is whether conviction
should carry a custodial sentence of up to six
months in the most serious cases.
HMRC expects that it will continue to investigate
most cases, which will still be settled through
civil means. The consultation on tougher civil
sanctions looks at extending the scope of
the existing penalty regime for offshore noncompliance. For example inheritance tax could
be included. Other proposals would aim to deter
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taxpayers from deliberately moving offshore
assets between jurisdictions to continue evading
tax. Under consideration are a penal offshore
surcharge, extension of the 20-year assessing
time limit, and increasing the levels of offshore
penalties to reflect the number of times a
person has deliberately moved offshore assets to
continue evading tax.

The first eight months of 2014 have seen no changes to HMRC’s advisory fuel rates for petrol and diesel powered cars. From
1 September, however, the diesel rates have been reduced by 1p a mile for cars up to 2000cc. Despite the lowest average
petrol prices in three years, the petrol rates remain unchanged. The current rates applicable until 1 December 2014 are:

TAX CALENDAR

Every month

Engine size 			
Petrol 			
Diesel 			
LPG
1,400cc or less			14			11			9
1,401cc to 1,600cc			16			11			11
1,601cc to 2,000cc			16			13			11
Over 2,000cc 			24			17			16
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